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DEBTWIRE’S UPDATED RETAIL BANKRUPTCY GUIDEBOOK  
HIGHLIGHTS NEED FOR EARLY CREDITOR SUPPORT TO AVOID LIQUIDATION  

INTRODUCTION 

S ince the publication of our original legal primer in June 

2016, the retail sector has become a hotbed for corporate 

restructuring—a trend that seems poised to continue for the 

remainder of 2017, if not longer.  

Many retailers—large and small—have been engaged in both 

recent in-court and out-of-court restructurings. Recently, 

Gymboree and rue21 sought bankruptcy court protection, 

joining Sports Authority, Payless ShoeSource, and Perfor-

mance Sports Group in the annals of recent large and high-

profile in-court bankruptcies.  

The recent wave of bankruptcy filings has also seen some repeat 

filers—i.e., Chapter 22s—as a number of attempted restructur-

ings have fallen flat. American Apparel, Eastern Outfitters, Gen-

eral Wireless (f/k/a RadioShack), and Wet Seal have all seen 

the inside of the bankruptcy courtroom for the second time in 

late-2016 and 2017, showcasing just how hard it can be for tra-

ditional retailers to exist in an Amazon-dominated world.  

On the out-of-court-side, Claire’s and J. Crew led the way, with 

creative attempts to stave off in-court bankruptcies through ag-

gressive liability management maneuvers that included transfers 

of intellectual property—the lifeblood and true value of these 

retailers—and debt exchanges. While Claire’s efforts went unop-

posed, J. Crew’s exchange is currently being challenged by a 

group of its lenders that stand to be primed by the transaction.   

One of the points we highlighted during the publication of this report 

in June 2016 was the difficulty retailers face in achieving successful 

restructurings the longer they sit in Chapter 11. While companies in 

other sectors might benefit from a prolonged stay in bankruptcy in 

order to carefully map their restructuring paths, retailers do not have 

that luxury, for reasons we discuss herein.   

As a result of that circumstance, the recent retail restructuring 

landscape is littered with pre-arranged reorganizations, 363 

sales, and liquidations, as opposed to relatively few free fall 

reorganizations. See Annex A on Pages 14 and 15 for analysis 

on the filing strategies and case dispositions for all retail Chap-

ter 11s in 2016 and 2017. 

In this updated Industry Primer, the Debtwire legal analyst 

team refreshes subscribers with retail-specific restructuring 

issues, incorporating additional data from more recent filers. 

CLICK HERE for Debtwire Research’s distressed retail watchlist.  
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OVERVIEW 

The impact of the 2005 Bankruptcy Code amendments (BAPCPA) 

on retail companies seeking bankruptcy protection, amend-

ments which included a substantial change to the treatment of 

commercial leases, has boded quite poorly for retailers, leading 

to many liquidations rather than reorganizations. In 2016 and 

2017, there have only been six standalone retail reorganizations, 

contrasted to roughly 30 asset sale-based cases and liquidations.  

Retail companies simply no longer have the luxury of being able 

to sit in the protective tent of Chapter 11 and use the various 

protections of the Bankruptcy Code, such as the automatic stay, 

for a prolonged period of time in order to sort out their affairs. 

Instead, retailers are forced to make important business deci-

sions early in the process, and thus must obtain pre-petition 

input and workouts from a wide variety of counterparties, from 

landlords and vendors, to lenders and noteholders, in order to 

have any chance of a true corporate restructuring. Without that 

support, be it from new money plan sponsors or pre-existing 

creditors, a Chapter 11 retail debtor today seems more likely to 

be bound for liquidation.  

The largest retail bankruptcy of 2016—Sports Authority—is a 

case in point for the seeming inevitability of liquidation when a 

company is unable to secure plan support before, or soon after, 

the Chapter 11 filing. Despite the company’s initial plans to re-

organize, competing pressures from its lenders and vendors, 

coupled with operational and landlord issues, ultimately led to 

Sports Authority’s ongoing liquidation.  

A number of the larger retail debtors of 2017—Gymboree, Pay-

less and rue21—hope to avoid the fate of Sports Authority by 

entering Chapter 11 with comprehensive restructuring agree-

ments with significant creditor constituencies (and private equi-

ty sponsors)—following the paths taken by Fairway and Pacific 

Sunwear of California in 2016.  

Yet, the retail restructuring “success” stories of the recent past 

should give pause to creditors (and future equity owners) of 

distressed retailers. In June 2016, the market watched Radi-

oShack and American Apparel emerge as reorganized compa-

nies better-positioned to contend going forward, only to see 

them each back in Chapter 11 in about a year’s time to effec-

tively liquidating their assets.   

Moreover, the retail space is disproportionately affected by cer-

tain operational and legal concerns that have a significant impact 

in corporate retail restructurings—one common theme among 

them being timing. Holiday seasons are materially important to 

retailers’ bottom lines. Monthly rent is a significant corporate 

expense to be managed. Securing future inventory supply 

chains is also vital for survival.  

But these timing concerns intertwine with Bankruptcy Code provi-

sions. Retailers must make important decisions regarding not only 

when they will file for bankruptcy—both in the business cycle and 

on the calendar—to mitigate these industry-specific issues, but 

also  where they will file, as there are key venue differences re-

garding significant retail industry bankruptcy matters, including 

the treatment of stub rent and critical vendors. Thus, in addition to 

gaining early plan support, decisions over timing and the bank-

ruptcy forum could ultimately determine the success or failure of a 

retailer’s attempted reorganization.  

As the retail industry continues to churn out new bankruptcy 

filings, at a seemingly increasing rate, it is worth keeping a close 

eye on distressed retailers, such as J. Crew, Claire’s Stores, Nine 

West, and others, that might need to take a tour through 

Chapter 11, as well as  the legal issues they are bound to face. 

THE STORM BEFORE THE CALM? 

Due to industry and Bankruptcy Code specific concerns, retailer 

debtors are highly unlikely to utilize a freefall bankruptcy strat-

egy. Pre-petition planning is vital for a retail debtor since it has 

limited time in Chapter 11 to make key determinations wheth-

er (1) to retain or reject its commercial leases, (2) sell its assets, 

and if so which and how many, and (3) reorganize as a going 

concern or liquidate its inventory and assets.  

Moreover, distressed retailers are often acutely pressured by 

their funding and liquidity needs in the early stages of a bank-

ruptcy case. The very nature of the retail business lends itself 

to high administrative expense claims and thus higher cash 

needs, due to, for example, certain rent obligations and Bank-

ruptcy Code section 503(b)(9) claims for goods received within 

20 days of the petition date. We discuss these potential ex-

penses in more detail below. 

In addition, retail companies are often pressured by pre-

petition secured lenders benefitting from liens on company 

cash and inventory to liquidate or sell the secured inventory 

rather than pursue a reorganization. The rise of liquidation 

firms and competitive cost structures has further turned the 

balance away from reorganization, since creditor recoveries—

especially for secured creditors—might not be negatively im-

pacted by the costs of a liquidation in the way liquidations for 

other Chapter 11 debtors might.  

-CONTINUES- 
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THE STORM BEFORE THE CALM? (CONT’D) 

In short, the trifecta of landlord, vendor and lender issues are 

the primary concerns of a retailer as it approaches an in-

court restructuring. It, therefore, behooves a retailer to have 

any reorganization attempt planned far in advance and allow 

sufficient runway to negotiate a consensual resolution with 

these parties.  

If successful, the distressed retailer will be able to restore and 

preserve the confidence of vendors and customers alike, while 

negotiating concessions or deals with lenders and landlords so 

that the company can restructure and maintain operations 

throughout the reorganization process.  

KEY CONSTITUENT # 1: LANDLORDS  

Real estate, including commercial leases, is often a distressed 

retailer’s most significant asset. It is, therefore, incumbent on a 

retailer to properly plan for the treatment of its real estate 

portfolio, including its commercial leases. This could involve 

conducting store-by-store business plan analyses to determine 

which stores to keep open and which to close, in addition to 

determining which of its leases are at above-market rates and 

subject to renegotiation or rejection. 

A problem inherent to negotiations with this constituency is 

that a company’s landlord list could be quite sprawling. Howev-

er, landlords can form committees or ad hoc groups to conduct 

negotiations with the company prior to a bankruptcy filing in 

order to jointly determine the best course of action for a com-

pany’s landlord constituency.  

But this does not always occur, and the landlord base might not 

act in time or might lack the individual incentives to negotiate 

and make significant concessions to the distressed tenant. It is 

thus not uncommon for landlords to opt-out of negotiations 

and prefer to have a store go-dark for a period of time rather 

than have a distressed tenant continue to occupy the space.  

Moreover, landlord issues set the overall timeframe in which a 

retailer considers its Chapter 11 life. Retail debtors have 210 

days from the petition date to decide whether to assume or 

reject their store leases. That will serve as the outside date for 

reorganization purposes—meaning, that a business plan will 

need to be determined well in advance of that deadline. Fur-

ther, even if the company plans to liquidate, the retailer will 

need to leave sufficient leeway for a liquidation to occur prior to 

that deadline since auction results will impact determinations 

over store lease rejection/assumption.  

Therefore, working backwards, retailers really have closer to 

120 days to pursue a restructuring path, so that liquidators can 

conduct going out of business sales (a topic to be discussed 

later).[1] 

LEASE REJECTIONS. One of the first and most important steps in 

restructuring a debtor’s business is identifying and closing store 

that are putting a strain on the debtor’s operations. Bankruptcy 

Code section 365 enables a debtor to (1) get out of burdensome 

leases through rejecting the underlying agreements [2] and (2) 

assume and possibly assign the leases to a third party when those 

leases are deemed assets of the estate.[3]  

A retailer can also negotiate amendments to leases to make the 

terms more debtor-friendly. These provisions allow a debtor to 

achieve results with respect to its landlords that otherwise would 

have been out-of-reach outside of bankruptcy without landlord 

consent.   

Further, a debtor’s continued use of the leased premises after 

the petition date generally gives rise to an administrative ex-

pense claim for the landlord—a claim paid first in the distribu-

tion waterfall. As a result, it behooves a distressed retailer to 

reject unwanted leases and vacate the premises as early as pos-

sible in its Chapter 11 cases to minimize the amount of unnec-

essary admin expenses.  

Retailers can, therefore, seek to reject those leases as early as 

the first day of the bankruptcy and have the court hear their 

requests on an expedited basis. But retailers can mitigate the 

risk of inflated administrative expense claims through post-

petition rent obligations.   

Specifically, the retailer can ask the court to reject those leases 

nunc pro tunc—think retroactively—to the petition date, which 

will allow the retailer to avoid unnecessary admin expenses for 

stores it does not plan to continue using. The majority of courts 

grant nunc pro tunc rejection, though landlords will often object 

on the grounds that (1) it is unfair to have property used post-

petition without receiving rent and (2) landlords are unable to 

replace the debtor retailer until after the court enters its lease 

rejection order, forcing further losses of income.  

As will be a common refrain throughout, it is incredibly im-

portant for debtor retailers to minimize administrative expenses 

and creditors should be prepared to negotiate with the debtor 

to best position themselves in the restructuring.[4]  

-CONTINUES- 
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KEY CONSTITUENT # 1: LANDLORDS (CONT’D)  

STUB RENT AND VENUE. The issue of timing for landlords ex-

tends beyond the impact on lease rejections. A retail debtor 

needs to take its cash needs into account in the Chapter 11 pro-

cess and the issue of stub rent can impact both the timing of a 

bankruptcy filing and the venue in which it occurs.  

Specifically, stub rent is the amount of rent due to a landlord for 

the period attributable to the period of the month encompass-

ing the petition date until the end of that month. So, if a com-

pany pays rent on the first of the month, and the company files 

bankruptcy on the 15th of that month, the “stub rent” claim (in 

some jurisdictions) will be the rent attributable to the period of 

the 15th through the end of the month.  Other jurisdictions re-

ject the idea of stub rent, as discussed below.  

There is a significant circuit split between the Second Circuit, 

housing the popular SDNY bankruptcy court, and the Third Cir-

cuit, which includes Delaware, on the priority of claims for stub 

rent as either an administrative expense claim (which must be 

paid in full in a reorganization) or an unsecured claim (which 

could be impaired).  

The basis for this disagreements stems from Bankruptcy Code 

section 365(d)(3), which provides that the “trustee shall timely 

perform all the obligations of the debtor…arising from and after 

the order for relief under any unexpired lease of nonresidential 

real property, until such lease is assumed or rejected...”[5] This 

provision requires tenants to timely pay rent post-petition prior 

to rejecting the lease. Stub rent is one type of contested obliga-

tion that arises from this provision. 

The Second Circuit—which is the majority view—uses an accru-

al method to determine the amount of stub rent owed by 

splitting the monthly rent pro rata between the pre-petition 

and post-petition periods. In short, the pro rata amount of rent 

applied to the pre-petition period is deemed an unsecured 

claim, while the “stub rent” claim is treated as an admin claim, 

which more significantly impacts a retailers’ liquidity and cash 

flow needs, since cash is needed to pay those claims in full.[6]  

On the other hand, the Third Circuit, following its Montgomery 

Ward decision, uses a billing method for establishing the 

amount of stub rent, which solely looks to the rent bill’s due 

date.[7] So, for example, if rent was due on the first of the 

month and the petition was filed on the second day of the 

month, the entire month of unpaid rent would be an unsecured 

claim since the rent bill came due prepetition—in other words, 

no pro rata allocation and no stub rent.  

The billing method preserves liquidity by, effectively, giving re-

tailers a cash-free month of rent if they file for bankruptcy after 

the rent’s due date since the entire month’s rent bill will be 

deemed an unsecured claim and no portion of it will be treated 

as an admin claim.  

In fact, debtors in “billing method” jurisdictions often file for 

bankruptcy soon after the rent comes due. Sports Authority did 

just that, filing in Delaware on March 2, right after store rents 

came due. That timing meant that Sports Authority, in effect, 

was given a significant multi-million dollar unsecured, interest-

free loan for the use of store premises during the first month of 

the company’s chapter 11.  

Moreover, those rent payments are unlikely to be paid back in 

full, since the landlords’ rent claims will become part of the 

general unsecured claims pool that is likely to be impaired. 

A retailer with access to the SDNY and Delaware jurisdictions 

would, thus, be wise to consider the stub rent cash benefits 

that accrue from filing in Delaware as a result of the billing date 

approach. The difference in cash savings could mean the differ-

ence between a reorganization and liquidation. Moreover, land-

lords should be prepared for the negative consequences re-

sulting from how their rent claims will be treated in the various 

jurisdictions. [8] 

The issue of stub rent was a common refrain in many of the re-

cent retail bankruptcies, often rearing its head in connection 

with DIP financing matters. In fact, in rue21, Payless and 

hhgregg  DIP objections lodged by landlords led to the pay-

ment of stub rent or their inclusion in the DIP budget.  

Interestingly, lenders, landlords and the company reached a 

settlement in hhgregg’s Chapter 11 cases (in the Southern Dis-

trict of Indiana), that provided for stub rent to be paid in full 

prior to DIP lenders receiving full recoveries, but only if those 

landlords agreed to the per diem/pro-ration method, instead of 

the billing theory approach.    

Two other recent stub rent data points of note:  

(1) in Sports Authority, the UCC negotiated for stub rent claims 

to be paid 85% of their claims in cash as part of a settle-

ment reached that allowed for the orderly liquidation of the 

company; and  

(2) in Eastern Outfitters, the buyer of the retailer’s assets 

agreed to cover stub rent payments.  

-CONTINUES- 
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KEY CONSTITUENT # 2: VENDORS 

A retailer will also need to provide significant reassurances to its 

vendor-base in order to instill confidence that their relationship 

will continue and the vendors’ goods will continue to be sold. 

This can turn into a tricky situation because retailers are de-

pendent on maintaining continued supply of relevant and salea-

ble goods, and potential bankruptcy scenarios can spook ven-

dors, leading to tightened terms and possibly refusals to contin-

ue supplying goods.  

As with landlords, pre-petition negotiations with vendors can 

mean the difference between reorganization and liquidation. 

Moreover, the 2005 Bankruptcy Code amendments also made a 

significant impact on vendor claims against the debtors’ estates.  

Bankruptcy Code section 503(b)(9) grants admin status to 

claims for goods delivered within 20 days of the petition date. 

[9] Retail debtors with large moving inventory volumes might, 

therefore, have a more difficult time reaching a confirmable 

plan of reorganization since they will need to be able to pay 

these claims in cash, as per the absolute priority rule. While 

payment is generally not required until the end of the case, the 

impact of these claims on the company’s liquidity will be known 

early in the case and can influence company strategy.  

This provision provides significant comfort for vendors and has 

made it easier for vendors and retailers to maintain continuing 

relationships in bankruptcy. Yet, there are still limitations that 

vendors should be aware of.  

First, this section only covers goods and not services.[10] This 

ends up being complicated when the vendor provides both 

goods and services. In those instances, some courts have taken 

a “predominant purpose” approach. Under that method, a con-

tract providing both goods and services is treated only as a con-

tract for the primary thing being provided—meaning that no 

claim is allowed for goods received in the 20 day period if the 

provision of goods was the secondary purpose of the contract. 

Other courts, however, reject that approach and effectively look 

to such contracts on a pro rata basis, allowing 503(b)(9) claims 

for goods provided under the contract regardless of whether 

the purpose was primary or secondary.[11]  

In addition, as the definition of 503(b)(9) claims are for the val-

ue of goods received by the debtor, it is also important to under-

stand how courts analyze such terms when projecting 503(b)(9) 

claims. For example, does the debtor have to actually take phys-

ical possession of the goods or is it sufficient for a customer to 

be in possession? Does value include non-good costs such as 

freight, shipping, labor or taxes?  

 

CRITICAL VENDORS. Section 503(b)9) motions are often part of the 

first day relief sought by retail debtors and combine with another 

key first day motion—the critical vendor motion—to assist the re-

tailer in achieving vendor cooperation in the early stages of and 

throughout the Chapter 11 proceedings. In a critical vendor motion, 

a debtor will often seek to pay certain vendors’ pre-petition unse-

cured claims prior to plan confirmation to ensure that such vendors 

will continue to supply the debtor, often under renegotiated terms. 

Those vendors, as the name suggests, are key suppliers whose con-

tinued relationships are vital for the debtor’s reorganization and 

whose replacement is often difficult if not impossible.  

However, unlike section 503(b)(9) claims, critical vendor relief is 

replete with controversy, with common disputes regarding permis-

sibility, the basis for granting relief, and the actual qualifications 

needed to be deemed “critical.”[12] Nonetheless, the applicable 

critical vendor standard is the most important disagreement for 

both vendors and retailers. The 2004 Kmart Seventh Circuit deci-

sion rejecting the use of the court’s equitable powers or the 

“doctrine of necessity” to approve a substantial critical vendor pro-

gram that would have allowed for the payment of hundreds of mil-

lions of dollars to thousands of vendors was a game-changer.[13] 

The Seventh Circuit, now followed by others, applies a stricter 

standard and looks to whether (1) the vendor will continue do-

ing business without payment of pre-petition claims, (2) there is 

no alternative to payment of such claims, and (3) non-critical 

vendors are not prejudiced. Similarly, the Fifth Circuit—housing 

the now-very popular Texas bankruptcy courts—has a strict 

three-part test of its own. [14] 

Notwithstanding this seemingly strict standard, note that courts 

in the Second and Third Circuits routinely approve critical vendor 

motions, despite some general disfavor over the doctrine.[15] 

Moreover, the treatment of critical vendors and 503(b)(9) 

claims, in addition to the similar category of reclamation claims, 

which allow sellers to recover goods from unpaid buyers within 

45 days of bankruptcy,[16] provide for a more fulsome picture 

of the elements that can be a part of negotiations between ven-

dors and retailers. In short, under the various claim provisions it 

is possible for a vendor to have (1) pre-petition claims paid in 

full by the end of the case (503(b)(9)); (2) pre-petition claims 

paid even earlier (critical vendors); and (3) its goods returned so 

that it can resell them. The parties can, then, mix-and-match 

these mechanisms to provide a more-tailored form of relief for 

both debtor and vendor under the specific circumstances.  

-CONTINUES- 
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KEY CONSTITUENT # 2: VENDORS (CONT’D) 

CONSIGNMENT VENDORS. Vendor issues are of primary im-

portance during the early stages of a retailer’s chapter 11 cases 

because the continued sale of goods is vital to maintaining suffi-

cient liquidity and important to any party seeking to support a 

reorganization of the business as a going-concern. This brings to 

the forefront additional issues related to the application of the 

proceeds of such ordinary course sales of inventory. These issues 

can be further complicated when a retailer is dealing with the 

goods of consignment vendors, which can bring Uniform Com-

mercial Code (UCC) considerations into play.  

A consignment vendor provides goods to a retailer for sale, but 

is not paid immediately for those goods. Instead, unlike a non-

consignment vendor that is paid for goods upfront and gives up 

ownership of those goods immediately, a consignment vendor 

is paid later upon the sale of goods by the retailer.  

In short, while a consignment vendor’s goods sit in a retailer’s 

stores, the vendor receives nothing. Only when the goods are 

sold does the consignment vendor receive proceeds—usually 

based upon a pre-determined allocation. Moreover, while the 

vendor might purport to keep ownership/title of those goods 

during that time period, under the Uniform Commercial Code the 

vendor loses title to those goods upon delivery to the retailer. 

This difference is especially important in a bankruptcy scenario, 

where the commencement of Chapter 11 cases, for example, 

creates a debtor’s estate.[17] If the vendors retain title to the 

goods then those goods will not be property of the estate and 

the vendors will control the goods’ disposition. However, if a 

debtor has ownership over the goods, then it can decide what 

to do with the goods, and the question will be who has the 

rights to those proceeds and in which priority.   

Moreover, lenders, especially those of retailers, often have liens 

on all inventory or even blanket liens over all assets, making own-

ership over assets as of the petition date especially important. On 

the flip side, vendors can protect their own interests by filing UCC

-1 financing statements and asserting their rights to other credi-

tors that could otherwise assert a lien on those assets.    

The battles between pre-existing secured creditors with liens on 

inventory and proceeds therefrom and the consignment ven-

dors asserting their own rights to the consigned goods and sale 

proceeds can be brutal, significantly enhancing the risk of an 

eventual liquidation. For instance, consignment vendor issues 

came to a head in the Sports Authority bankruptcy cases, which 

helped doom the company to its current-liquidation fate.[18]  

While we have tried to boil down a long, complicated inter-

creditor fight into its core components, we would recommend 

taking a deeper dive into these issues, as the proposed and ulti-

mate resolutions of these issues and the prior and future nego-

tiation/litigation dynamics could be of great value in future re-

tail bankruptcies when consignment goods form a significant 

part of the retailer’s inventory.[19] However, note that the 

sheer amount of Sports Authority’s consigned goods seems to 

have made it somewhat unique for this issue.   

The Sports Authority consignment vendor dispute centered on 

whether the company could sell approximately USD 90m of 

consignment goods received pre-petition and the relative prior-

ity between the secured lenders and the consigning vendors to 

the proceeds derived therefrom.  

At the outset of the case, Sports Authority sought to continue 

selling its consignment goods in the ordinary course of business 

and proposed to grant consignment vendors replacement liens 

on the sale proceeds, subject to pre-existing liens on those as-

sets. The proceeds would be placed into an escrow account and 

later distributed to vendors with consent of secured lenders, 

who could benefit from a subsequent claw back of those pro-

ceeds. Numerous consignment vendors objected to this pro-

posal and an interim order was ultimately entered that allowed 

for the continued sale of consignment goods, with proceeds 

going into escrowed accounts, and Sports Authority having the 

right to file adversary proceedings against vendors lacking liens 

on or ownership rights over the consigned goods. The adversary 

proceedings would provide Judge Mary F. Walrath with the abil-

ity to properly adjudicate the matter and break the gridlock that 

had been reached between lenders and vendors.     

The company then attacked their consignment vendors, filing 

approximately 160 adversary complaints against its vendor-

base, seeking judicial determinations that (1) the debtors, not 

the vendors, own the consigned goods and have senior right to 

such goods and (2) the consigned vendors do not have valid/

perfected security interests in the goods and lack title and right 

to both the goods and the proceeds.  

In short, Sports Authority argued that Article 9 of the Uniform 

Commercial Code was applicable to determining ownership of 

the consigned goods and governed respective priorities be-

tween the consignment vendors and secured lenders based on, 

in part, the proper perfection of vendor security interests.  

 

-CONTINUES- 
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KEY CONSTITUENT # 2: VENDORS (CONT’D) 

Specifically, the company asserted that:  

 The shipment/delivery of goods converted the vendors’ 

security interests/rights in the consigned goods to a reser-

vation of a security interest;  

 Almost all vendors failed to file a UCC-1 financing statement 

to perfect their security interests (120 of 160 vendors);  

 Almost all vendors that filed UCC-1s filed them incorrectly or 

during the 90-day preference period (34 of 40 vendors ); and 

 No vendors provided timely notice to secured lenders.  

Therefore: 

 The debtors’ lien rights/strong arm powers (i.e. hypo-

thetical lien creditor) and the secured lenders’ perfected 

security interests trump the vendors’ rights; and   

 The consigned goods are property of the estate, which can 

be sold in the regular course of business free and clear of 

the consigned vendors’ security interests.  

If the debtors’ argument would have prevailed, the consign-

ment vendors would have seen their goods sold by Sports Au-

thority and the secured lenders will be first in line for the con-

signment good sale proceeds.[20] 

The vendors, on the other hand, argued that they retained title 

in the consigned goods and that the appropriate governing legal 

framework was bailment law and not the UCC. In short, the con-

signment vendors argued that the goods are theirs and their re-

covery is not dependent on whether they properly filed UCC-1s. 

After further negotiation and continued litigation of the adver-

sary proceeding, Sports Authority and certain consignment ven-

dors reached a settlement whereby vendors would receive (1) 

60% of proceeds from the sale of goods received pre-petition, 

which are governed by existing agreements and with proceeds 

not subject to clawback, and (2) 100% of proceeds from goods 

received post-petition, in addition to a first priority, perfected 

security interest in those goods.  

Yet, that agreement was insufficient for the secured lenders 

who objected to, and ultimately blew up, that settlement.  

Nonetheless, the parties continued litigating the adversary pro-

ceedings, the company moved forward with its liquidation, and 

negotiations recommenced.   

A global resolution was ultimately reached with many consign-

ment vendors that provided: (1) an acknowledgment from ven-

dors that the goods/proceeds were subject to term loan lend-

ers’ liens and payments were being made as a carveout from 

lender collateral; (2) payment to vendors would be allocated 

solely as a percentage of  proceeds, ranging from 25% to less 

than 50% (based on the individual vendor); and (3) settling ven-

dors would receive a waiver of any estate preference claims and 

see the company’s adversary proceeding against it dropped.  

The vendor payment was also to be subject to reconciliation, 

which led to a further battle when many vendors didn't timely 

make those reconciliation payments.  

These dynamics and the ultimate legal resolution of these litiga-

tions should be demonstrative for retailers and their creditors, 

especially vendors and lenders that might face consignment 

related issues in the future.  

In addition, retailers with significant consignment goods should 

take note over how the competing lender-vendor dynamic 

could have a detrimental effect on the  early stages of an in-

court restructuring and the company’s relationships with those 

key constituents.   

KEY CONSTITUENT # 3: LENDERS AND LIQUIDATORS 

Pre-petition lenders often have liens on a retail company’s in-

ventory and real-estate assets, leaving few valuable unencum-

bered assets for unsecured creditor recoveries, or to entice 

third-party financiers for DIP financing packages.[21] Thus, with 

little likelihood of assets reserved for unsecured creditors, their 

only hope for recovery comes through the waterfall, thus mak-

ing the balance between secured, administrative, priority and 

unsecured claims especially pronounced in retail cases.  

Further, with all parties jockeying for priority, trade creditors are 

more likely in retail cases to take an active role objecting to DIP 

motions—a likely addition to the administrative expense buck-

et—to ensure that there is sufficient liquidity to flow through 

the waterfall in order to pay trade vendor claims, and that the 

DIP Order and budget provide for the payment of any adminis-

trative 503(b)(9) and reclamation claims.  

Thus, prepetition secured lenders often push hard at the outset of 

a bankruptcy case to stem administrative expenses and keep jun-

ior creditors at bay, all the while securing their position at the top 

of the waterfall and ensuring that, barring a reorganization, any 

liquidation is conducted swiftly and efficiently in order to provide 

the greatest recovery on account of their claims. These lenders 

will also often gain leverage by providing the company’s DIP, giving 

them maximum control over the debtor’s restructuring.  

-CONTINUES- 

http://www.debtwire.com/dockets/cases/deb-1-16-bk-10527?s=959
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KEY CONSTITUENT # 3: LENDERS AND LIQUIDATORS (CONT’D) 

The majority of the recent bankrupt retailers have required DIP financing in order to operate in the Chapter 11 space, and the vast 

majority of those loans have come from pre-petition lenders. In many instances, the company’s entire secured lender base came 

together to provide comprehensive DIP financing solutions for a retailer through both revolver and term loan DIP facilities. In fact, 

ten retail debtors entered Chapter 11 in 2016 and 2017 with both term loan and revolver DIPs.  

Interestingly, roll-ups are rampant in retail DIPs. It is actually quite rare for a retail DIP to not include a roll-up component—whether 

a true roll-up of pre-petition debt into post-petition obligations, the repayment of pre-petition debt with DIP proceeds, or a creep-

ing roll-up through pay downs from inventory proceeds. Only a handful of retail DIPs in the last year and a half came from third-

party lenders and/or were comprised entirely of “new money.” See the chart below for recent retail DIP financings.      

-CONTINUES- 

Retail DIP Financings — 2016 / 2017 

Company Prime /  

Middle Market 

Venue Pre-Petition 

Debt (USDm) 

DIP Amount 

(USDm) 

DIP Loan Type Roll-up / Repay Pre-

petition Debt 

Aeropostale Middle Market SDNY 223 160 TL and Revolver Y 

Agent Provocateur Middle Market SDNY N/A 0.2 Term Loan N 

American Apparel Prime Delaware 130 30 Revolver N 

Backwoods Retail Middle Market ND Texas 1 3 Revolver N 

BCBG Max Azria Prime SDNY 406.4 122.5 TL and Revolver Y 

Central Grocers Middle Market ND Ill. 223 205 Revolver Y 

Draw Another Circle Middle Market Delaware 70 90 Revolver Y 

Eastern Outfitters Middle Market Delaware 83 85 Term Loan Y 

Fairway Group Prime SDNY 275 85.6 TL and Revolver Y 

Gander Mountain Prime Minnesota 439 452 Loan Y 

Golfsmith International Middle Market Delaware 171 135 Revolver Y 

Gracious Home Middle Market SDNY 0.5 3.0 Term Loan N 

Gymboree Prime ED Virginia 1,069 378.5 TL and Revolver Y 

Hancock Fabrics Middle Market Delaware 88 98.3 TL and Revolver Y 

hhgregg Middle Market SD Indiana 66.9 80 TL and Revolver Y 

Marbles Middle Market ND Ill. 24 0.9 Promissory Note N 

Pacific Sunwear  Middle Market Delaware 112 100 Revolver Y 

Payless ShoeSource Prime ED Missouri 838 385 TL and Revolver Y 

Performance Sports Group Prime Delaware 450 561.3 TL and Revolver Y 

rue21 Prime WD Penn. 832 275 TL and Revolver Y 

The Limited Stores Middle Market Delaware 13.4 6 Term Loan N 

The Picture People Middle Market ND Texas 41 46.8 Term Loan Y 

The Sports Authority Prime Delaware 1,090 595.3 TL and Revolver Y 

Vestis Retail Group Middle Market Delaware 153 125 Revolver Y 
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KEY CONSTITUENT # 3: LENDERS AND LIQUIDATORS 

(CONT’D) 

That should come as no surprise when pre-petition lenders are 

the retail DIP lender of choice (or necessity). Retail lenders’ blan-

ket liens make it increasingly difficult for third party lenders to 

step in with new money, and the ease of liquidating inventory 

(and pricing such a sale) makes it even more likely that a pre-

petition lender will make it difficult for a third party lender to 

come in and assist in a restructuring process that doesn't inure 

to the secured lender’s benefit.         

In light of the timing concerns mentioned herein, as well as the 

general fear of the “melting ice cube” and fear of inevitable liqui-

dation, these retail DIPs can often include tighter milestones and 

shorter maturities than those found in non-retail DIPs. Relatedly, 

DIP facilities will also often govern the actual strategic paths for a 

retail debtor—whether a standalone restructuring plan/sale or a 

dual-track plan that allows a debtor to attempt to reorganize its 

operations while simultaneously preparing for a fire sale. 

One other recent development in a couple of significant retail 

restructurings is the ultimate treatment of the DIP loans in the 

plan of reorganization, including the impact on pre-petition lend-

er recoveries. In both rue21 and Gymboree—two true retail reor-

ganizations—pre-petition lenders plan to take over the equity in 

the reorganized company. However, those lenders will not be re-

ceiving equity purely on account of their pre-petition claims—as 

is the case with lenders of Payless.  

Instead, in both rue21 and Gymboree, certain lenders that pro-

vide new money DIP loans will have a portion of their pre-

petition loans rolled-up, with those roll-up DIP loans recovering a 

significant portion of the equity through the plan.  

As a result, there will be a clear difference in recoveries between 

pre-petition lenders that provide DIP loans versus those that do 

not. This could be a trend worth watching out for, especially for 

those investors that cannot, for whatever reason, provide new 

money to a debtor. Moreover, as neither of these debtors is at 

the plan confirmation stage it is still possible for challenges to 

arise that create different plan treatment or change recoveries.  

Ultimately, the company’s lenders often play an outsize role in 

the early stages of a retailer’s in-court reorganization, setting the 

reorganization timetable and demanding a swift liquidation al-

ternative in order to maximize ultimate recoveries. In the latter 

comes the liquidator, a common party to retail bankruptcies—

and one that has changed the calculus for retail restructurings. 

 

LIQUIDATORS. DIP lenders preparing for a fire sale use going-out

-of-business (GOB) sales to monetize inventory if a reorganiza-

tion cannot be timely achieved. The GOB sales are conducted by 

professional liquidating firms, such as Gordon Brothers, Tiger 

Capital, Great American and Hilco (or some combination there-

of), whose rise may have contributed to—or came as a result 

of—the increased liquidation of retailers  

GOB sales, however, are not limited to full-scale liquidations and can 

be a part of a retailer’s reorganization strategy. For example, a debt-

or may be looking to close certain under-performing stores and 

streamline its operations prior to filing for Chapter 11 or even at the 

beginning of its bankruptcy cases by liquidating assets/inventory 

and rejecting the related lease.  

While GOB sales can occur at any time in a Chapter 11 case, it is be-

coming increasingly more prevalent for retailers to line up their pre-

ferred liquidation firm in advance of the Chapter 11 filing, especially 

if they or their lenders are eyeing quicker liquidation scenarios. As 

part of that process, a retailer can have a liquidator serve as a stalking 

horse bidder for the assets it will sell, subject to higher and better 

offers from other liquidation firms or consortium of liquidators.[22] 

This could leave landlords and other creditors with little time to 

negotiate with retailers who are eager to move forward with 

the liquidation process (or their lenders are). In a number of 

recent cases liquidators served as stalking horse bidders (i.e., 

Draw Another Circle), backup bidders in the event no going-

concern buyer emerged (i.e., Hancock Fabrics), and as part of a 

going-concern bid  (i.e., Aeropostale, Gander Mountain).   

GOB sales, by their nature, often implicate numerous legal is-

sues, both bankruptcy and non-bankruptcy related. State and 

local laws can limit conduct of GOB Sales, including with respect 

to timing, signage/advertising, and augmented inventory.[23] In 

addition, there are numerous other issues brought into play by 

GOB sales, including contractual language in lease agreements 

prohibiting GOB sales.  

Nonetheless, courts will generally allow GOB sales to occur re-

gardless of the contractual language or the state/local laws, but 

will provide certain limitations on the sales—i.e., on the size 

and type of advertising used.[24] 

There are, however, two issues that appear to loom larger over 

GOB sales. The first is the use of sale proceeds and the proper 

allocation of GOB sale proceeds among the debtors, any lien 

holders, and the liquidators.  

-CONTINUES- 



Page 10 DW-AMER 18-MAR-16 

 

LEGAL ANALYSIS 
INDUSTRY PRIMER—RETAIL (UPDATE)| 28 JUNE 2017 

KEY CONSTITUENT # 3: LENDERS AND LIQUIDATORS 

(CONT’D) 

A sub-issue of this category is pre-existing gift cards (and cus-

tomer programs generally) and whether liquidators will respect 

their usage, since the sale of inventory for money contained on 

a gift card does not bring any cash into the estate while de-

pleting inventory. The second major issue is that sometimes one 

of the retailer’s most significant assets is its collection of custom-

er information and customer privacy is often threated due to the 

potential sale of this information.  

KEY CONSTITUENT # 4: CUSTOMERS 

GIFT CARDS. Vendors aren’t the only constituency that requires 

assurance in order to preserve the value of the business.  Cus-

tomers are also a vital constituency, more so in going-concern 

reorganizations, whose inherent issues often first crop up in the 

first day motions when a retailer seeks to have their various 

customer programs approved and honored during the Chapter 

11 cases. In short, in an effort to maintain customer/brand loy-

alty and to show customers that the debtor’s operations are 

normal despite being in bankruptcy, companies will seek imme-

diate court approval to honor pre-existing customer programs, 

which can range from rewards and incentive programs to cou-

pons and warranty programs.  

One of the most contested forms of customer programs are gift 

cards. Despite customer perception that gift cards are insignifi-

cant, the outstanding pre-petition amount can in fact be quite 

staggering. For example, in the Sharper Image bankruptcy, the 

company had close to USD 20m of gift cards outstanding, while 

Sports Authority filed with USD 93m of gift cards and Borders 

with over USD 200m.  

Customers and the state/local governments’ representatives 

(i.e. Attorneys General and the Federal Trade Commission) that 

support them often end up at loggerheads with creditors’ com-

mittees and secured lenders whose focus can be on cash recov-

eries, not consumer protection.  

The legal underpinning in favor of supporting gift card recogni-

tion stems from Bankruptcy Code section 507(a)(7), potentially 

giving seventh priority to gift card claims.[25] There is limited 

caselaw regarding customer programs, including gift cards, as 

valid consumer claims granted priority status above general 

unsecured claims. Nonetheless, Attorneys General and other 

gift cards advocates are often able to obtain positive relief for 

gift card holders, whether it be the allowance of gift cards on a 

limited basis or some other mechanism.[26]  

However, recent case law from the Delaware bankruptcy court  

(seemingly the court of choice for retailers likely due to the stub 

rent issues described above) casts doubt on gift card holders’ 

ability to have their claims classified as priority status. In the City 

Sports bankruptcy, Judge Kevin Gross ruled that claims for unre-

deemed gift cards and gift certificates  should be treated as gen-

eral unsecured claims and not afforded priority treatment under 

Bankruptcy Code section 507(a)(7).  

The treatment of gift cards will have an impact on the amount 

of cash available for distribution and on the unsecured claims 

pool. If gift cards are honored, there will be a dollar-for-dollar 

reduction of cash brought into the estate for each used gift 

cards, and if they are not honored but treated as priority claims, 

the gift card claims will receive distributions prior to any general 

unsecured claims. On the flip side, the unsecured claims pool 

will be reduced by the amount of gift cards used or to the ex-

tent the claims are treated as priority.  

In the GOB context, the debtors, liquidators and other interest-

ed parties are most likely to negotiate a financial settlement 

that allows for the programs to continue, while liquidators/

secured creditors still benefit financially.  

One final note on gift cards: the claims and notice procedures 

should be monitored and followed closely, as a lack of diligence 

can lead to a reduced recovery on gift card claims.  

The Borders Group bankruptcy cases, which dealt with over 

USD 200m of gift cards, were illustrative of this fact. That court 

established a bar date and approved notice procedures that 

included publication notice and service of notice on known 

claim holders. No gift card claims were included on the compa-

ny’s schedules of liabilities and notice was not served on any 

gift card holder. In the end, gift card holders did not file a single 

proof of claim and were ultimately denied the right to have 

proper late-filed claims.[27] That left them with the right to use 

the gift cards in the store, but made the cards worthless once 

the stores were closed.  

CUSTOMER INFORMATION. Another significant customer issue 

relates to the personal information that retailers’ store collect 

about each and every one of us. That information contains private, 

commercially sensitive data, which in the digital age has become 

increasingly valuable. The question, though, is can a debtor sell 

that information and if so what are the sale’s limitations?    

-CONTINUES- 
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KEY CONSTITUENT # 4: CUSTOMERS (CONT’D) 

There is general consensus that customer information obtained by 

the debtor is intangible property of the debtors’ estates, as defined 

by Bankruptcy Code section 541(a).[28] However, as with many of 

the prior topics, the 2005 Bankruptcy Code amendments imposed 

limitations on the sale of personally identifiable information, which 

includes names, credit card info, social security numbers and con-

tact info (i.e. address, email address, phone number).  

Bankruptcy Code section 363(b)(1) allows a debtor to sell this type 

of information if the sale is allowed by the debtor’s privacy policy 

and a consumer privacy ombudsman is appointed, pursuant to 

Bankruptcy Code section 332, whose role is to investigate the pri-

vacy policy, weigh the pros and cons for consumers and privacy if 

the sale occurs, and see what the available alternatives are.[29]  

Courts, however, have approved the sale of consumer infor-

mation under certain conditions, including:  

 If the sale is to a buyer operating a similar business who 

agrees to abide by Debtor’s privacy policy; 

 Notice is provided to consumers whose personal infor-

mation is held; and  

 Consumers have the ability to opt out of the transfer.  

State Attorneys General and the FTC are the ones often taking 

up the flag to protect customers and privacy concerns generally.  

The RadioShack Chapter 11, which took place in Delaware 

Bankruptcy Court, potentially provided a formula for the ap-

proval of the sale of customer data. In that case, the company, 

FTC and certain Attorneys General reached a global settlement 

over the sale of RadioShack’s substantial customer information, 

which resulted in the buyer destroying a lot of the data and 

providing both opt-out rights and notice to consumers. The par-

ties used mediation, attended also by the consumer privacy 

ombudsman, to reach the settlement.  

In the end, the buyer purchased customer email-addresses and cer-

tain transaction data over a limited timeframe, but was required to 

destroy other contact information, credit card info, dates of birth and 

social security numbers. Note that, in RadioShack, the business con-

tinued as a going concern in a co-branded partnership with Sprint—

though the company’s going-concern status didn’t last for long.  

For additional data points concerning the sale of PII from the 

ongoing retail bankruptcy wave, see Performance Sports Group, 

Golfsmith International, and Aeropostale, which all conducted 

significant sales that included PII.  

The settlement followed an earlier example—Toysmart—that 

sought to sell customer information, despite language in its priva-

cy policy that assured customers their information would not be 

sold. The FTC and many states objected to the sale, and despite 

the FTC reaching a resolution, a global settlement could not be 

achieved, leading to the destruction of the customer data.  

The keys to allowing the sale of customer information appears 

to be (1) the inclusion of a customer opt-out provision and (2) 

having a privacy policy in place that allows for the sale of the 

data. Retailers would be wise to ensure that their privacy poli-

cies include language providing for the allowance of such sales, 

including in bankruptcy-scenarios, especially because it could 

help ensure an easier sale process.  

RETAIL: NOT YOUR TYPICAL BANKRUPTCY 

Retail chapter 11s are unique as there are a significant amount 

of Bankruptcy Code provisions that appear to impact retailer 

bankruptcies disproportionately. In addition, the variety and 

amount of affected creditors appears to be even greater.  

This trickles down to the ways in which creditors interact with 

the retailers both pre- and post-petition. Vendor and landlord 

committees are commonplace; government entities get in-

volved; ombudsmen exist; and official committees of unsecured 

creditors consist of a very different constituency, with trade 

creditors and landlords forming their base.  

Perhaps most importantly, liquidations and administrative insol-

vency are the most common results of retail bankruptcies, likely 

due to a truncated timeline fueled by mounting administrative 

expenses and Code-mandated deadlines. Without a clear plan 

early in the case backed with some level of creditor support, a 

retail Chapter 11 may amount to no more than a battle over the 

ultimate allocation of liquidation proceeds.  

The current bankruptcy wave is—for better or worse—

highlighting the fact that retail bankruptcies are generally the 

purview of glorified liquidating plans, with limited opportunities 

for successful true turnarounds in Chapter 11. While rue21, 

Gymboree, and Payless stand out as significant exceptions to 

this rule (all entering with broad creditor support locked up via 

RSAs), the vast majority of retailer bankruptcies in the last year 

and a half have culminated in going-concern sales and liquida-

tions  (including combinations of the two). Moreover, the rise in 

retail Chapter 22s (i.e., American Apparel, RadioShack, Wet 

Seal) clearly illustrate the risk of attempting a reorganization.         

-CONTINUES- 
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ENDNOTES 

[1] These going-out-of-business sales can take upwards of ninety days, so we have assumed that the 210 day decision-making 
window is really closer to 120 days.  

[2] 11 U.S.C. § 365. This would create an unsecured claim for prepetition rejection damages that would be limited by Bankruptcy 
Code section 502(b)(6). 11 U.S.C. § 502(b)(6).  

[3] A debtor must cure all defaults and provide adequate assurance of future performance in order to assume or assume/assign 
the lease. Note that contractual anti-assignment clauses are also generally ineffectual from preventing the assignment of a lease 
in bankruptcy, as they are considered to be invalid ipso facto clauses. See, e.g., 11 U.S.C. § 365(e)(1).  

[4] The issue of administrative insolvency is, thus, an even greater reality for distressed retailers. While we have not delved into these 

issues in this primer, CLICK HERE for the Debtwire legal team’s analysis of administrative insolvency in the Radioshack bankruptcy.      

[5] 11 U.S.C. § 365(d)(3).  

[6] See, e.g., In re Stone Barn Manhattan LLC, 398 B.R. 359 (Bankr. S.D.N.Y. 2008). 

[7] See Centerpoint Props. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 268 F.3d 205 (3d. Cir. 2001).  

[8] There are numerous post-petition issues for landlords stemming from the later-rejection and or/assumption/assignment of leas-
es, including specific Bankruptcy Code provisions regarding shopping center leases. These matters are worthy of their own article 
and outside the scope of this primer. For more, see Collier Guide to Chapter 11: Key Topics and Selected Industries, Chapter 20: 
Chapter 11 Cases Involving Retail Businesses ¶20.06 (2015).  

[9] 11 U.S.C. § 503(b)(9). While requests for payment of section 503(b)(9) claims are often filed early in the case, these claims are 
generally paid on confirmation of a Chapter 11 plan. Creditors can argue for earlier payment, though that is a difficult argument 
to make.  

[10] As the Bankruptcy Code does not define “goods,” courts have often looked to the Uniform Commercial Code for guidance. 
See, e.g., In re Goody's Family Clothing, Inc., 401 B.R. 131 (Bankr. D. Del. 2009); In re Circuit City Stores, Inc., 416 B.R. 531, 534 
(Bankr. E.D. Va. 2009).  

[11] See, e.g., In re Circuit City Stores, Inc., 416 B.R. 531, 538 (Bankr. E.D. Va. 2009) (applying predominant purpose test); In re Pil-
grim's Pride Corp., 421 B.R. 231, 237 (Bankr. N.D. Tex. 2009) (not applying predominant purpose test). See also, In re Plastech Engi-
neered Prods. Inc., 397 B.R. 828 (Bankr. E.D. Mich. 2009).  

[12] At its core, the disputes over the critical vendor doctrine arise from the fact that the request seeks to upset the usual bankruptcy 
code priority scheme by elevating certain vendor unsecured claims and there is no explicit Bankruptcy Code section providing for 
such relief. As a result, courts have looked to their equitable powers, including under Bankruptcy Code section 105, in addition to 
various other bases under the Code—i.e., sections 362(d) (automatic stay), 363(b) (use of property), 364(b)(obtaining credit) and 
1107(a) (protect/preserve the estate).  

[13] In re Kmart Corp., 359 F.3d 866, 868 (7th Cir. 2004).  

[14] In re CoServ, LLC, 273 B.R. 487 (Bankr. N.D. Tex. 2002). The three part test: (1) The debtor must deal with the claimant; (2) A failure to 
deal with the claimant risks probable harm or eliminates an economic advantage disproportionate to the amount of the claim; and (3) There 
is no practical or legal alternative to payment of the claim.”  

[15] For example, Judge Gropper of SDNY has noted: “I have often said from this bench that I don’t believe that there is such a thing as 
a critical vendor.” See, In re Eastman Kodak Co., No. 12-10202, Transcript of First Day Hearing (Bankr. SDNY Jan. 19, 2012)).  

[16] 11 USC § 546(c). The 2005 amendments extended the amount of time a vendor can reclaim goods from ten to 45 days. Note 
that food retailers also have issues related to PACA, the Perishable Agricultural Commodities Act of 1930, which provides for the 
creation of a constructive statutory trust over delivered perishable agricultural goods and related proceeds from their sale (i.e. 
goods and proceeds are not property of the estate), not discussed in this primer.    

[17] 11 U.S.C. § 541.  

-CONTINUES- 

https://www.debtwire.com/intelligence/view/2003556
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ENDNOTES (CONT’D)  

[18] While there has been recent news that a fellow retailer might be acquiring over 100 stores, the bottom line is that Sports 
Authority will be no longer.   

[19] For a recent dive into the UCC consignment issues, see ‘Sports Authority’ Tackles Issues of Title to Consigned Goods by David 
M. Bass and David W. Giattino, New York Law Journal.  

[20] However: (1) six vendors will argue that failure to timely provide notice should not force them to lose their place in the secu-
rity interest line and (2) 34 will argue that a UCC-1 filed during the preference period or incorrectly should similarly not hurt their 
position.  

[21] Other issues that seem to occur more frequently in the retail lending space are unitrache lending and “insider” issues when, 
for example, a PE sponsor provides pre-petition money to a distressed retailer, issues that reared their head in the Radioshack 
bankruptcy. CLICK HERE for all Debtwire intelligence on Radioshack.   

[22] There are generally two types of agreements utilized by liquidators, fee deals and equity deals. One of the key differences 
between the two is that under an equity deal the liquidator takes ownership of the goods.  

[23] Liquidators often want to have the inventory supplemented through additional goods from other locations or from non-
debtors. While these used to be more controversial, parties can still seek to limit the amount/type of augmented goods.  

[24] Landlords have cited Bankruptcy Code section 365(d)(3) to  argue that the restrictive lease provisions should be read strictly, 
but generally now seek to impact debtor/liquidator behavior rather than to completely fight the GOB sales from occurring. 11 
U.S.C. § 365(d)(3).   

[25] 11 U.S.C. § 507(a)(7). The section provides that “allowed unsecured claims of individuals, to the extent of $2,775(*) for each 
such individual, arising from the deposit, before the commencement of the case, of money in connection with the purchase, lease, 
or rental of property, or the purchase of services, for the personal, family, or household use of such individuals, that were not deliv-
ered or provided” are ranked seventh in priority. One of the more heavily cited cases is In re WW Warehouse Inc., 313 B.R. 588 
(Bankr. D.Del. 2004)(finding gift certificates and other items are priority payments under Bankruptcy Code section 507(a)(7).  

[26] As one example, in Shaper Image the company was originally planning on not honoring gift cards but buckled to pressure and in 

another in Fortunoff’s Chapter 22 case the purchaser of the company’s assets agreed to provide a limited window for gift card use.  

[27] The Borders case went up to the U.S. District Court for the Southern District of New York.  

[28] 11 U.S.C. § 541(a).  

[29] 11 U.S.C. § 363(b)(1); 11 U.S.C. § 332.  

 

 

 

 

 

Disclaimer  

Any opinions, analysis or information provided in this article are not intended, nor should be construed, as legal advice, including, but not limited to, investment 

advice as defined by the Investment Company Act of 1940. Debtwire does not provide any legal advice and subscribers should consult with their own legal  

counsel for matters requiring legal advice. 

http://www.newyorklawjournal.com/id=1202759586311/Sports-Authority-Tackles-Issues-of-Title-to-Consigned-Goods?slreturn=20160523180601
http://us.debtwire.com/intelligence/IntelligenceBroker.asp?dealsysid=199032&companysysid=62434&typecode=TARGET&verb=73&zone=830&currencycode=USD&subnavid=2
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 Retail Restructurings — 2016 / 2017 

Company Bankruptcy  

Filing 

Venue DIP  

Financing 

(Y/N) 

Type of Filing 

(Pre-packaged,  

Pre-arranged,  

Free Fall) 

Dispositions 

(Reorganizations, 

Sale(s)*,  

Liquidations) 

Assets Sold Chapter 22 

Aeropostale May 2016 SDNY Y Free Fall Sale* All Assets N 

Agent Provocateur April 2017 SDNY Y 
Pre-arranged 

(stalking horse) 
Sale* Stores N 

American Apparel November 2016 Delaware Y Free Fall 
Sale 

Liquidation  
IP Y 

Backwoods Retail November 2016 ND Texas Y Free Fall Sale* All Assets N 

BCBG Max Azria February 2017 SDNY Y 
Free Fall 

(PSA signed later) 
Reorganization N/A N 

Central Grocers May 2017 ND Illinois Y Free Fall Sale* Store Leases N 

DirectBuy Holdings November 2016 Delaware N 
Pre-arranged 

(stalking horse) 
Sale* All Assets N 

Draw Another Circle June 2016 Delaware Y Free Fall Liquidation  Inventory N 

Eastern Outfitters February 2017 Delaware Y 
Pre-arranged 

(stalking horse) 
Sale* All Assets 

Y 

(Vestis) 

Fairway Group May 2016 SDNY Y Pre-arranged Reorganization N/A N 

Gander Mountain March 2017 Minnesota Y Free Fall Sale* All Assets N 

General Wireless 

(RadioShack) 
March 2017 Delaware N Free Fall 

Sale 

Liquidation 

Leases 

Inventory 

IP 

Y 

Golfsmith International September 2016 Delaware Y 
Pre-arranged 

(RSA / Sale) 
Sale* 

1) Canadian 

assets 

2) US assets 

(IP, Inventory) 

N 

Gordmans Stores March 2017 Nebraska N Free Fall 
Sale* 

Liquidation 

Store Leases 

(going con-

cern) 

N 

Gracious Home December 2016 SDNY Y Free Fall Sale* All Assets N 

Gymboree June 2017 ED Virginia Y Pre-arranged Reorganization N/A N 

Hampshire Group November 2016 Delaware N Free Fall Liquidation Inventory N 

Hancock Fabrics February 2016 Delaware Y Free Fall 
Sale 

Liquidation 
IP 

Y 

(2007) 

Note that we have excluded restaurant bankruptcies from our list of bankrupt retailers. We have also treated debtors walking into Chapter 11 with a stalk-

ing horse bid as “pre-arranged” bankruptcies, though we have noted those instances to differentiate from cases with RSAs/PSAs. We have also treated 

liquidations as “free-fall” bankruptcies.   

* Denotes a going-concern sale of significant assets to a third-party.  
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 Retail Restructurings — 2016 / 2017 (cont’d) 

Company Bankruptcy  

Filing 

Venue DIP  

Financing 

(Y/N) 

Type of Filing 

(Pre-packaged,  

Pre-arranged,  

Free Fall) 

Dispositions 

(Reorganizations, 

Sale(s)*,  

Liquidations) 

Assets Sold Ch. 22 

hhgregg March 2017 SD Indiana Y Free Fall 
Sale 

Liquidation 

IP 

Class Actions 
N 

Marbles 
February 

2017 
ND Illinois Y Free Fall 

Sale 

Liquidation 

E-Commerce, 

Wholesale Assets 
N 

Marsh Supermarkets May 2017 Delaware N Free Fall Sale* All Assets N 

MC Sports 
February 

2017 
WD Michigan N Free Fall Liquidation N/A N 

Nasty Gal 
November 

2016 
CD California N Free Fall 

Sale 

Liquidation 
IP N 

Pacific Sunwear April 2016 Delaware Y Pre-arranged 
Reorganization 

(open to higher bids) 
All Assets N 

Payless ShoeSource April 2017 ED Missouri Y Pre-arranged Reorganization N/A N 

Performance Sports Group October 2016 Delaware Y 
Pre-arranged 

(stalking horse) 
Sale* All Assets N 

Rue21 May 2017 WD Penn. Y Pre-arranged Reorganization N/A N 

The Limited Stores January 2017 Delaware Y Free Fall 
Sale 

Liquidation 
IP N 

The Picture People 
September 

2016 
ND Texas Y 

Pre-arranged 

(stalking horse) 
Sale* All Assets N 

The Sports Authority March 2016 Delaware Y Free Fall 
Sale 

Liquidation 

Inventory 

IP 
N 

Total Hockey July 2016 ED Missouri N 
Pre-arranged 

(stalking horse) 
Sale* All Assets N 

Vanity Shop of Grand Forks March 2017 North Dakota N Free Fall Liquidation N/A N 

Vestis Retail Group April 2016 Delaware Y 
Pre-arranged 

(stalking horse) 
Sale* All Assets N 

Wet Seal 
February 

2017 
Delaware N Free Fall  

Sale 

Liquidation 
IP Y 

* Denotes a going-concern sale of significant assets to a third-party.  


